STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
NAVI N SI NGH,
Petitioner,
VS. Case No. 01-0374

DEPARTMENT OF HEALTH,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on May 2 and 3, 2001, in West Pal m Beach, Florida, before
Adm ni strative Law Judge M chael M Parrish of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Navin Singh, OD., pro se
103 Kni ghts Court
Royal Pal m Beach, Florida 33411

For Respondent: Cherry A. Shaw, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

The issue in this case is whether the Petitioner is
entitled to a passing grade on the clinical portion of the

August 2000 optonetry |icensure exan nation.



PRELI M NARY STATEMENT

I n August 2000, the Petitioner took the optonetry |icensure
exam nation. In an exam nation grade report dated Septenber 13,
2000, the Departnent of Health ("Departnment”) notified the
Petitioner that he had failed the clinical portion of the
| icensure exam nation. The m ni mum passing score for the
clinical portion of the subject examnation is 75.00. The
Petitioner scored 70.50. Accordingly, the Petitioner failed to
obtain a passing score on the clinical portion of the subject
exam nation

The Petitioner submtted a tinely request for a hearing to
chal | enge the grades awarded to himfor his performnce of
several of the procedures he was required to performduring the
course of the clinical portion of the exam nation. In due
course, the proceeding was referred to the Division of
Adm ni strative Hearings, and the case was schedul ed for final
hearing at a tinme convenient to the Petitioner's out-of-state
expert w tness.

At the final hearing the Petitioner testified on his own
behal f and al so presented the testinony of an expert w tness,
Steven Katz, M D., who is an assistant professor of opthal nol ogy
t eachi ng courses in neuro-opthal nol ogy and optical disease. The
Petitioner also offered seven exhibits. Al of the Petitioner's

exhi bits were received in evidence. The Respondent presented



the testinony of two expert witnesses: Lee Skinner, MA , an
expert in psychonmetrics, and Gary D. McDonald, O D., an expert
in optonetry. The Respondent also offered a total of 16
exhibits, all of which were received in evidence.?

At the conclusion of the hearing, the parties were all owed
ten days fromthe filing of the transcript within which to file
t heir proposed recomended orders. The transcript was filed on
June 21, 2001. Thereafter, both parties filed Proposed
Recomended Orders. The parties' proposals have been careful ly
consi dered during the preparation of this Recormended Order. 2

FI NDI NGS OF FACT

1. The Petitioner took the optonetry |licensure exam nation
in August of 2000. He received passing scores on three of the
four parts of the licensure exam nation. He received a failing
score on the clinical portion of the exam nation. The
Petitioner's score on the clinical portion of the subject
exam nation was 70.50. The m ni num passing score is 75.00.

2. The Petitioner contested the scores awarded to himfor
hi s performance of procedures item zed on the exam nation as 2A,
7B, 10A, 22A, 33C, 9A, 18B, and 14B.® During the course of the
hearing, two of the challenged itens were resol ved w thout the
need for evidence. The Petitioner withdrew his challenge to
item 10A. The Respondent stipulated that the Petitioner's

performance on item 2A had been incorrectly graded, and agreed



that 1.5 points should be added to the Petitioner's grade on the
subj ect exam nati on.

3. On five of the itens challenged by the Petitioner, one
of the exam ners gave the Petitioner credit for successful
conpl etion of the procedure and the other exaniner did not.*
Wth regard to these five itens, the Petitioner's prinmary
contention is that, if one exam ner gave himcredit, he should
al so have received credit fromthe other exam ner. However,
given the nature of the manner in which the clinical exam nation
is conducted, different scores by exam ners evaluating a
candi date's performance are not unusual, and, standing al one,
different scores are not indicative of any irregularity in the
manner in which the exam nation was conduct ed.

4. On the clinical portion of the optonetry |icensure
exam nation, each candidate is evaluated by two exam ners, each
of whom grades the candi date's performance of a procedure
i ndependently of the other exam ner. Further, the exam ners are
not permtted to confer with each other regarding a candidate's
scores.

5. Specific witten gradi ng standards have been prepared
for each of the procedures candidates are required to perform as
part of the clinical portion of the subject exam nation. These
witten grading standards are provided to all exam ners prior to

each exam nation so that the exam ners can revi ew t he standards



and be prepared to apply themin a fair and even-handed nmanner.
Bef ore serving as an exam ner, each proposed examn ner goes
through a training session. During the training session, each
proposed exam ner practices scoring the perfornmance of various
optonetry procedures. Followi ng the practice sessions, the work
of each exami ner is evaluated to determ ne whether the exam ner
is correctly applying the grading standards. |If a potenti al
exam ner is unable to denonstrate the ability to apply the
gradi ng standards, then that exam ner is assigned to other
duties and is not assigned to grade candi dates on the |icensure
exam

6. The exam ners assigned to grade the Petitioner on the
clinical portion of the subject exam nation all successfully
conpl eted the training process and were determ ned to be
acceptabl e by the Departnent. The exam ners assigned to grade
the Petitioner on the clinical portion of the subject
exam nation were all experienced exam ners and a statistical
anal ysis of their scoring of all candidates on the subject
exam nation denonstrates that they reliably applied the grading
st andar ds.

7. Wth regard to the procedure required by item 14B, the
Petitioner asserts that his ability to denonstrate the required
procedure was inpaired by the fact that the patient was

phot ophobi c. The greater wei ght of the evidence is otherw se.



Wil e the subject exam nation was in progress, two optonetrists
exam ned the patient and determ ned that the patient was not
phot ophobi c.

8. There is no conpetent substantial evidence of any
m sconduct by any of the exam ners who graded the Petitioner's
performance during the subject examnation. Simlarly, there is
no conpetent substantial evidence that the Departnent acted
arbitrarily or capriciously, or that it abused its discretion.
There is no conpetent substantial evidence that the scoring of
the Petitioner's exam nation performnce was flawed, other than
the additional 1.5 points that the Departnent agreed shoul d be
given for item 2A

CONCLUSI ONS OF LAW

9. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

10. The Departnent is authorized to adm nister |icensure
exam nations for optonetrists. Section 455.574, Florida
Statutes. Any person desiring to practice optonetry in Florida
is required to pass the licensure exam nation devel oped by the
Departnment to test an applicant's conpetency as an optonetri st.
Section 463.006, Florida Statutes.

11. The Petitioner has the burden to establish by a

preponderance of the evidence that his exam nation scoring was



flawed and that the Departnent acted arbitrarily or capriciously

or with an abuse of discretion. See Harac v. Departnent of

Busi ness and Prof essional Reqgul ation, 484 So. 2d 1333, 1337

(Fla. 3rd DCA 1986).

12. The Petitioner has failed to establish that his
failure to denonstrate the procedure required by item 14B was
caused by the patient's photophobia. Accordingly, the
Petitioner is not entitled to any additional points for
item 14B

13. The Petitioner also asserts that, based on the
di sagreenent of the examners in their scoring of his
performance on itens 7B, 22A, 33C, 9A, and 18B, he shoul d be
awar ded additional points on the exam nation. This argunent
also fails for lack of proof. In a simlar case, an
adm nistrative | aw judge noted that "the two exam ners did not
observe Petitioner performthese procedures at the sane tine.
Moreover, even if they had observed Petitioner sinultaneously
and di sagreed as to whether Petitioner has shown m ni ma
conpetency in perform ng these procedure, their difference of
opinion on the matter would not, in and of itself, provide a
basi s upon which to conclude that the Petitioner's test results

were flawed." See Star v. Departnent of Busi ness and

Pr of essi onal Regul ati on, DOAH Case No. 90-2423.° |n addition,

Rul e 64B-1.006(2), Florida Adm nistrative Code, allows for



subj ective eval uation and di sagreenent of exam ners on a
candi date's performance on a practical exam nation. The rule
states, "no less than two exam ners shall independently eval uate
t he performance of each candi date and the i ndependent grades of
the exam ners shall be averaged to produce the final score for
each candidate.” The rules do not provide for the "dismssal"
of the opinion of an exam ner who gives no credit when anot her
exam ner gives credit, as the Petitioner appears to request.
Accordingly, the Petitioner is not entitled to any additional
points for itenms 7B, 22A, 33C, 9A, and 18B

14. 1t is conceded by the Departnent that the Petitioner
is entitled to have 1.5 raw points added to his score. These
addi tional points are not sufficient to raise the Petitioner's
grade to a passi ng grade.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a final order be issued concl uding
that the Petitioner is not entitled to a passing grade on the
clinical section of the optonetry |licensure exam nati on and

dism ssing the petition in this case.



DONE AND ENTERED this 13th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of Septenber, 2001.

ENDNOTES

1/ Several of the exhibits offered by the Respondent are
confidential docunents within the neaning of Section 456. 014,
Fl ori da Stat utes.

2/ The findings and concl usi ons proposed by the Respondent are,
to a large extent, consistent wth the concl usions reached by
the Admi nistrative Law Judge. Portions of the Respondent's
proposed findings and concl usi ons have been incorporated into

t hi s Recomrended Order

3/ At the hearing the Petitioner also sought, for the first
time, to litigate the scores awarded to himfor his performance
of the procedures item zed as 26A and 28A. The Respondent
objected to the Petitioner's tardy attenpts to litigate itens
26A and 28A. In this regard the Respondent argued that it would
be prejudi ced because the Petitioner had not provided any prior
notice of his intent to litigate itens 26A and 28A. The
Respondent' s obj ecti ons were sustained, and the Petitioner was
precluded from presenting any evidence as to itens 26A and 28A.

4/ The five procedures on which one exam ner scored the
Petitioner as successful and on which the other exam ner scored
hi m as unsuccessful were 7B, 22A, 33C, 9A, and 18B.



5/ To simlar effect, see Jayeshkumar Vall abhbhai Patel, O. D.
v. Departnent of Health, DOAH Case No. 00-5023 (Recomrended
Order issued February 23, 2001; Sandra D. Farhady v. Depart nent

of Health, Board of Optonetry, DOAH Case No. 99-5120
(Recomended Order issued April 13, 2000); and Susan J.
Summert on- Madi son v. Departnment of Health, Board of Optonetry,
DOAH Case No. 97-5865 (Recommended Order issued May 22, 1998).
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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